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Introduction

Twointernationd Conventions, the 1992 Civil Liability Convention and the 1992 Fund Convention govern
compensation for pollution damage caused by oil spills from ail tankers. These Conventions were
preceded by two earlier Conventions, the 1969 Civil Liability and the 1971 Fund Convention, and
athough these remain in existence, they are losing their importance and it is expected that the 1971 Fund
Convention will cease to bein force during the summer of 2002 & the latest.

The 1992 Civil Liability Convention, which governsthe liability of tanker owners, lays down the principle
of grict liability for tanker owners through asystem of compulsory liability insurance. The tanker owner is
normally entitled to limit hisliability to an amount linked to the tonnage of his tanker.

The 1992 Fund is supplementary to the 1992 Civil Liability Convention by providing compensation for
pollution damage when the amount available under the Civil Liability Convention is inedequete.

Compensation is available under both Conventionsfor pollution damage, including the cogts of reasonable
preventive measures.

Asat 31 January 2001, 64 nations had ratified the 1992 Fund Convention. The nationsthat are partiesto
the 1992 Fund Convention are listed in the Annex.

In view of the experience of the Nakhodka and the Erika incidents the question has been raised as to
whether the 1992 Conventions should be reassessed in order to ensure that the internationd regime
continues to meet the needs of society. This paper considers recent developments aimed at addressing
some of the Conventions' shortcomings.

Main features of the 1992 Conventions

The 1992 Conventions gpply to pollution damage (ie damage caused by contamination) suffered in the
territory (including the territorial seg) and the exclusive economic zone (EEZ) or equivaent areaof anation
Party to the respective Conventions.

Pollution damage is defined in the 1992 Conventions as "loss or damage caused outsde the ship by
contamination resulting from the escape or discharge of il from the ship, wherever such escepe or
discharge may occur, provided that compensation for impairment of the environment other than loss of
profit from such impairment shal be limited to cogts of reasoneble measures of reingatement actualy
undertaken or to be undertaken”. Pollution damage includes the costs of reasonable preventive measures.
Such costs are recoverable even if no spill occurs, provided that there was a grave and imminent threst

of pollution damage.

The 1992 Conventions gpply to shipsthat actudly carry oil in bulk as cargo, ie generdly laden tankers, as
well asto spills of bunker oil from unladen tankersin certain circumstances. The Conventions do not apply
to spills of bunker oil from ships other than tankers.

The limits of the shipowner's lidbility under the 1992 Civil Liability Convention are;
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@ for a ship not exceeding 5000 units of gross tonnage, 3 millionSpecid Drawing Rights
(US$4.0 million);
(b) for a ship with a tonnage between 5000 and 140000 units of tonnage, 3 million SDR
(US$4.0 million) plus 420 SDR (US$559) for each additiona unit of tonnage; and
(© for aship of 140 000 units of tonnage or over, 59.7 million SDR (US$80 million).

The compensation payable by the 1992 Fund in respect of an incident is limited to an aggregate amount
of 135 million SDR (US$180 million), incduding the sum actudly paid by the shipowner (or his insurer)
under the 1992 Civil Liability Convention.

The 1992 Fund is financed by contributions levied on any entity which has received in one caendar year
more than 150 000 tonnes of crude or heavy fud ail (contributing oil) in a nation party to the 1992 Fund
Convention.

The 1992 Fund has an Assembly, which is composed of representatives of al Member naions. The
Assembly is the supreme organ governing the respective Fund, and it holds regular sessons once ayear.

Each Assembly dects an Executive Committee (composed of 15 Member nations) whose main function
isto approve settlements of clams.

The 1992 Fund is operated by a Secretariat based in London with 26 staff members.
Incidents involving the 1992 Fund

So far the 1992 Fund has been involved in 10 incidents, but has only meade relaively smal compensation
payments.

Two incidents involving the 1992 Fund, the Nadhodka (Japan, 1997) and the Erika (France, 1999)
resulted in the tota claims exceeding the maximum amount available for compensation (US$180 million).
This has resulted in damants recaiving only partid payments of the amount of their losses or damage
actudly suffered.

Nakhodka incident

The Russian tanker Nakhodka (13 159 GRT), carrying 19 000 tonnes of medium fud ail, broke in two
sections some 100 kilometres north east of the Oki idands (Jgpan), resultinginaspill of some6 200 tonnes
of ail. The stern section sank soon after the incident, with an estimated 10 000 tonnes of cargo on board.
The upturned bow section, which may have contained up to 2 800 tonnes of cargo, drifted towards the
coast and grounded on rocks some 200 metres from the shore, near the town of Mikuni in Fukui
Prefecture.  Following the grounding, a subgantia quantity of oil was reeased, causng heavy
contamination of the adjacent shoreline.

The stern section islying at a depth of 2 500 metres, some 140 kilometres from the nearest coast, but is
not considered to be a significant threet to coastal resources.

Claims for compensation
The total amount of compensation available under the 1992 Civil Liability Convention and the 1992 Fund
Convention is ¥23 165 million (US$190 million). Asat 31 January 2001, 458 clams totaling ¥35 128
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million (US$309 million) had been received, and totd payments made to claimants amounted to ¥14 352
million (US$113 million), including payments made by the shipowner and hisinsurer.

Inview of the uncertainty asto the total amount of the clams arising out of the incident, the |OPC Funds
governing bodies decided in April 1997 that payments should be limited to 60% of the amount of the
damage actually suffered by the respective clamants. Thiswasincreased to 70% in April 2000.

Onthe bass of the clams dready settled and those outstanding as at 31 January 2001, the exposure of the
Funds was estimated to be ¥27 780 million (US$228 million) and the decision was made to increase the
level of payments to 80% of the amount of the damage actudly suffered by individud clamants.
Consequently, it is expected that the 1992 Fund will make additiond payments totaling ¥2 000 million
(US$17 million).

Erika incident

The Maltese tanker Erika (19 666 GT) brokein two in the Bay of Biscay, off the coast of Brittany, France
spilling some 19 800 tonnes of heavy fud oil. The sunken bow section contained some 6 400 tonnes of
cargo and the stern section afurther 4 700 tonnes. Operations to pump the remaining oil to the surface
were carried out during the period June — September 2000.

Claims for compensation
The total amount of compensation available under the 1992 Civil Liability Convention and the 1992 Fund
Convention is FFrl 212 million (US$175 million).

Totad Fina, the owners of the cargo on board the Erika, undertook not to pursue clams rdating to the
cogts of ingpections and operations to remove the remaining oil from the two halves of the wreck againgt
the 1992 Fund or the limitation fund relaing to the Erika if and to the extent that the presentation of such
clams would result in the tota amount of the daims arisng out of the incident exceeding the maximum
amount of compensation available under the 1992 Conventions. Totd Fina dso made a corresponding
undertaking in respect of the cost of the collection and disposal of oily waste generated from clean+-up, the
costsof itsparticipation in cleanup up and the cost of a publicity campaign to restore the tourist image of
the Atlantic coast. The French Government made a smilar undertaking with respect to al the expenses
incurred by the French State in combating the pollution and reducing the consequences of the incident,
athough these daimswould rank before any cdlams by Totd Fina if funds were to be avalable after all

other dlaims had been paid in full.

Despite the decison of Totd Fina and the French Government not to pursue their clams until dl other
clamshavebeen padinfull, thetota amount of thelatter are still expected to exceed the maximum amount
available under the 1992 Conventions. In such circumstances the 1992 Fund has to strike a balance
between the importance of paying compensation as promptly as possibleto victims and the need to avoid
an over- payment stuation.

Asat 31 January 2001, 3 542 clams for compensation had been submitted for atotd of FFr412 million
(US$60 million). Some 2 090 of these claimstotalling FFr184 million (US$27 million) had been assessed
a atotd of FFr123 million (US$18 million).

Clamsfor the cogts of cleanup operations, other than costsincurred by the French Government and Total
Fina, have been estimated by the 1992 Fund at FFr150 — 200 million (US$21 — 30 million) and damsin
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the fishery sector have been estimated a FFr125 million (US$18 million). Studies by the French Ministry
of Economy, Finance and Industry have estimated the total admissible claimsin the tourism sector to bein
the region of FFrl 200 million (US$208 million). On the basis of the above estimates the 1992 Fund
would be able to make payments of 75% of the proven loss or damage suffered by individua claimants.
However, there remain some significant uncertaintiesin the estimates and as a consequencethe 1992 Fund
Executive Committee decided in January 2001 to fix the level of payments at 60%.

Recent developments
I ncrease in the maximum amount of compensation available under the 1992 Conventions

The United Kingdom Government, supported by a number of other Governments, submitted a proposa
to IMO to increase the limits in the 1992 Civil Liability Convention and the 1992 Fund Convention.

The 1992 Conventions gtipulate three factors which the Legd Committee should take into account when
congdering an amendment proposal: the experience of incidents and in particular the amount of damage
resulting there from, changes in the monetary vaues and, as regards the 1992 Civil Liability Convention,
the effect of the proposed amendment on the cost of insurance. Under the provisions of the 1992
Conventions the increase may not exceed the present limits increased by 6% per year on a compound
bass from 15 January 1993.

The Legd Committee adopted two Resolutions amending the limits laid down in the 1992 Conventions by
50.37%. As aresult the maximum amount available for compensation under these Conventions for any
one incident would be 203 million Specid Drawing Rights (US$270 million). The amendments will enter
into force on 1 November 2003 for dl Contracting nations, unless prior to 1 May 2002 a quarter or more
of the Contracting nations have communicated to IMO that they do not accept the amendments.

Revision of the 1992 Conventions

Following a proposal by the French delegation at the 1992 Fund Assembly's sesson in April 2000, the
Assembly established aWorking Group to examine the adequacy of the internationa compensation regime
established by the 1992 Civil Liability Convention and the 1992 Fund Convention. The French delegation
made the point thet athough the system had worked well on many occasions there were inadequaciesin
the sysem. The Working Group met on 6 July 2000 for a preliminary exchange of views concerning the
need to improve the compensation regime and to draw up alist of issues that merited further consderation
in order to ensure that the compensation system continues to meet the needs of society. The Working
Group included inter alia the fallowing issuesin thelid.

= Ranking of dams

= Uniform gpplication of the Conventions

=  Maximum compensation levels

=  Waeghting of contributions to the Fund according to the qudity of ships used for the transport of
oil

=  Environmenta damage

A number of other topics proposed by various nations were not considered by the Working Group dueto
lack of time, but will be consdered in due course.
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The Assembly of the 1992 Fund considered the Working Group'sreport at its October 2000 session. The
Assembly ingtructed the Working Group to continue its work and to report to its October 2001 session.
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European Commission proposal to establish a supplementary compensation fund for pollution
damage in European waters

In December 2000, the Commission of the European Communities published a proposed Regulation on
the esablishment of a ‘third-tie’ fund, the COPE Fund, which would provide supplementary
compensation for oil spillsin European waters. The COPE Fund would be based on the same principles
and rules as the current IOPC Fund system, but subject to a maximum of 1 000 million Euros (US$957
million), including the amount payable under the 1992 Civil Liability Convention and the 1992 Fund
Convention, ie 135 million SDR (US$180 million).

The COPE Fund would only be activated when a spill occurs in European Union waters when the tota

claimsexceeded, or threatened to exceed, the maximum amount of compensation available from the 1992
Fund. Victims of an oil spill would recaive full compensation as soon as their claims had been gpproved
by the 1992 Fund, so that the problems of pro-rating of daimswould be avoided. The COPE Fund would
be financed by European oil receivers according to procedures smilar to those of contributionsto the 1992
Fund.

The European Parliament and the Council of the European Union will consder the proposed Regulation
during 2001.

The proposed Regulation is accompanied by an Explanatory Memorandum, which dtates that the
European Commission examined the adequacy of the existing internationa system provided by the Civil
Liability and Fund Conventions in the light of three criteria, namdly:

a) It should provide prompt compensation to victims without having to rely on extensve and
lengthy judicid procedures.

b) The maximum compensation limit should be st & a sufficient levd to cover dlams from any
foreseeable disaster occurring as aresult of an oil tanker incident.

c) The regime should contribute to discouraging tanker operators and cargo interests from

trangporting oil in anything other than tankers of impeccable qudity.

The Memorandum states that the Commission has concluded that the current internationa system satisfies
the firgt criterion, notwithstanding some important exceptions, but that it has mgor shortcomings with
regard to the latter two criteria.

The Commission identified some important benefits of the exiging system, which are instrumentd in
ensuring the prompt payment of compensation and/or the generd functiondity of the system, for incidents
that may potentidly involve anumber of parties under different legd jurisdictions. The Commission noted
that the mechanism for the financing of the 1992 Fund by cargo interests is relatively straightforward and
that, dthough thereis a problem with some States failing to notify quantities of received ail, the system has
worked satisfactorily. It dso noted that the vast mgority of some 100 ail spill incidents dedt with by the
old 1971 Fund and the current 1992 Fund were satisfactorily resolved in the sense that the procedures of
asessing and paying dams were rdatively smooth and that claimants had normally chosen to settle their
clams directly with the Funds, out court, which indicated a considerable degree of acceptance of the
assessment of claims made by the Funds.

However, the Commission observed that not dl cases had been swift and straightforward and that most,
if not dl, oil spillsthat threetened to exceed the maximum compensation limit have encountered sgnificant
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ddlaysin the payment of compensation asaresult of the payment of gpproved clamsbeing pro-rated due
to uncertainty asto thefind cost of the spill and the tendency of nationd courts to becomeinvolved in such
cases.

The Commission consdered such delaysin the payment of compensation to be unacceptable but took the
view that the ddays were primarily due to insufficient limits of compensation rather than deficiencies
inherent in the compensation procedures.

The Commission took the view that the 50% increase of the exigting limits, providing atota of some 300
Euros (US$270 million), which will not comeinto effect until threeyears time, was insufficient and thet the
amount should be set a 1 000 million Euros (US$957 million).

Conclusions

Theinternational compensation regimes established under the Civil Liability and Fund Conventionsare one
of the most successful compensation schemesin existence over theyears. Most compensation clams have
been settled amicably as aresult of negotiations.

Although the Conventions were revised in 1992, the main features of the regime were decided in the late
gxties and early seventies. It is not surprising therefore that the contracting nations have found that the
regime needsto be revisited for modificationsin the light of experience, so asto enable the regime to adapt
to the changing needs of society and to ensure the regime's surviva by remaining atractive to nations.

The amendmentsthat were adopted by the IMO Legad Committeein October 2000 are very limited, since
they relae only to increases in the maximum amount of compensation available under the 1992
Conventions.

Inthe context of revidting theregimeit will beimportant to distinguish between issues which could be dedt
with within the framework of the 1992 Conventions (eg by agreements between contracting nations, Fund
Assembly Resolutions, darification in nationd law) and issues where improvements can only be brought
about by forma amendmentsto the Conventions through a Diplomatic Conference followed by ratification
by nations. If itisdecided to carry out arevision of the 1992 Conventions, it will be necessary to consder
carefully which issues should be retained for inclusion in the revison, in order to make it possble to
complete the work within a reasonable period of time.
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ANNEX

Nations Party to both the

1992 Protocol to the Civil Liability Convention and the

1992 Protocol to the Fund Convention
as at 31 January 2001

52 nations for which Fund Protocol isin force
(and therefore Members of the 1992 Fund)

Algeria Germany Oman

Augtrdia Greece Panama

Bahamas Grenada Philippines

Bahrain Iceland Poland

Barbados Ireland Republic of Korea
Belgium [taly Seychelles

Bdize Jamaica Singapore

Canada Japan Spain

China (Hong Kong Special Latvia Sri Lanka
Administrative Region) Liberia Sweden

Comoros Malta Tonga

Crodia Marshall Idands Tunisa

Cyprus Maurutius United Arab Emirates
Denmark Mexico United Kingdom
Dominican Republic Monaco Uruguay

Hji Netherlands Vanuatu

Finland New Zedand Venezuda

France Norway

12 nations which have deposited instruments of accession, but for which
the Fund Protocol does not enter into force until date indicated

Kenya

Trinidad & Tobago
Russian Federation
Georgia

Antigua and Barbuda
India

Lithuania

Sovenia

Morocco
Argentina

Djibouti

Papua New Guinea

2 February 2001
6 March 2001
20 March 2001
18 April 2001
14 June 2001

21 June 2001

27 June 2001

19 July 2001

22 August 2001
13 October 2001
8 January 2002
23 January 2002




